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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------x
RESTITUTO EMBUSCADO, 

07 Civ. 2813(CM)(DFE) 
07 Civ. 4631(CM)(DFE) 

Plaintiff, These are not ECF cases
- against -
                              REPORT AND RECOMMENDATION 

  TO JUDGE MCMAHON
DC COMICS,
WARNER BROS. ENTERTAINMENT COMPANY, INC.,
and TIME WARNER, INC.,
                         Defendants.
---------------------------------------x

DOUGLAS F. EATON, United States Magistrate Judge.

Mr. Embuscado is suing the same three defendants in both of
these pro se lawsuits; 07 Civ. 2813 is a suit for trademark
infringement, and 07 Civ. 4631 is a suit for copyright
infringement.  On September 18, 2007, Judge McMahon referred both 
lawsuits to me for general pretrial supervision.  

For the reasons discussed below, I recommend that Judge
McMahon dismiss both of these lawsuits pursuant to Rule 37(b) and
Rule 37(d) of the Federal Rules of Civil Procedure, because of
Mr. Embuscado’s failure to comply with three court orders:

(a) Judge McMahon’s July 13, 2007 oral directives
as shown on the transcript.

 
(b) My Memorandum and Order dated September 21, 2007.

(c) My Memorandum and Order dated November 1, 2007.

 
FACTUAL AND PROCEDURAL BACKGROUND

Mr. Embuscado filed his Complaint in 07 Civ. 2813 on April
9, 2007; it was assigned to Judge McMahon and Magistrate Judge
Kevin N. Fox.  He filed his Complaint in 07 Civ. 4631 on June 1,
2007; it was initially assigned to Judge Kaplan and Magistrate
Judge Ellis.  Mr. Perkins filed Answers in both cases as the
attorney for all three defendants.  Judge McMahon held a
conference on July 13, 2007 with Mr. Embuscado and Mr. Perkins. 
At the conference, she agreed to take 07 Civ. 4631 as a related
case, and she signed a Civil Case Management Plan which she
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Magistrate Judge Fox recused himself from 07 Civ. 2813;1

on August 16, 2007, I was selected at random to carry out Judge
McMahon’s Order of Reference dated July 13, 2007.  On September
18, 2007, Judge McMahon followed the normal practice for related
cases; she expanded the Order of Reference in the earlier-filed
case, so that I became the Magistrate Judge in both cases.

-2-

applied to both cases.   (See the 9/18/07 Memorandum sent by1

Judge McMahon’s chambers to the Docket Clerk.)

During the July 13, 2007 conference, Judge McMahon gave
detailed instructions to Mr. Embuscado concerning his obligations
to provide discovery to defense counsel.  The transcript of that
conference is Docket Item #16.  Mr. Embuscado was supplied with a
copy of this transcript as Exhibit B to Mr. Perkins’s 10/29/07
letter sent to Mr. Embuscado by Express Mail.  I shall now quote
at length from the July 13, 2007 transcript (I have added my
emphasis with bold type):

[JUDGE McMAHON:]  ... The first thing that you
need[] to do is you need to stop by the pro se office
... [and] get the pro se litigation manual, which will
give you such instruction as the court can give you
about how a case works.  [Tr. 11.]

* * *

You have a corresponding obligation to turn over,
without any request, Rule 26 discovery to the
defendant’s counsel.  I’m going to tell you what it is
that you have to give him copies of.  Ok?  [Tr. 12.]

* * *

... You have to give him copies of all documents
that show how you have used the mark when you began
using Nuclear Man or the character Nuclear Man.  If you
had a book that you published in 1979, you have to give
him a copy of the book.  If you have an article that
you wrote in 1983, you have to give him a copy of the
article. [Tr. 12.]

* * *

... If there is more that indicates how you have
used the mark, you have to give it to him and you have
to give it to him by the end of this month.  All right? 
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In addition, you need to give him copies of your
trademark registrations.  [Tr. 12-13.]

* * *

All discovery must be completed by the end of
January 2008.  And although this is a trademark
infringement case, I’m directing that the plaintiff’s
deposition be the first deposition to be held.  The
lawyer is going to ask you to come to his office and
have you sworn under oath and ask you questions.  [Tr.
14.]

* * *

No, no.  With transcript.  He is going to have a
court reporter there taking down every word you say. 
That’s called a deposition.  It’s allowed under the
Federal Rules of Civil Procedure.  You will be under
oath.  It will be just like you’re sitting in a witness
chair here in court.  ....  And you have to answer his
questions about the lawsuit.

* * *

I understand you filed a complaint.  As a result,
he has a right to take your testimony under oath in his
office.  The Federal Rules of Civil Procedure allow him
to do it.  Because you have filed a complaint, he may
do that.  You did not, in other words, cut off his
right to examine you.  On the contrary, you gave him an
absolute right to examine you by filing your lawsuit. 
That’s the way it works.  

The plaintiff’s deposition will need to be
completed by the end of September.  Hopefully, by that
time you will be able to take the deposition in both of
the cases.  

The lawyer also has a right to serve what are
called discovery demands, document demands on you, or
to ask you questions and ask you to answer them in
writing or to admit or deny certain factual statements
in writing, and you do have to respond to those.

... You have to respond to every question that he
asks you and to every request that he makes.  If you
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have a problem with any of that, you have to go to
Magistrate Judge Fox [later Magistrate Judge Eaton]...
who will resolve any disputes.  [Tr. 14-15.]

* * *

As I said, the case has been assigned to
Magistrate Judge Kevin Nathaniel [F]ox [later
reassigned to Douglas F. Eaton].  For resolution of
discovery disputes, you go directly to [the magistrate
judge].  Please do not wait until three days before the
discovery deadline to go to him, because I won’t extend
the discovery deadline.  What that means is you should
make your discovery requests early, and if there is
going to be a problem, you need to take the matter to
[the magistrate judge] early so he can get it resolved
early.  [Tr. 17-18.]

* * *

... He [defense counsel] may ask you for more
evidence.  He will certainly ask to take your
deposition, and you must sit for a deposition....  
[Tr. 21.]

* * *

If you need to know something, you should go to
the pro se office.  Neither [the magistrate judge] nor
I can give you extra help.  We have to be completely
neutral between the two sides.  The reason we have a
pro se office is to answer questions for litigants like
yourself who don’t have lawyers and who need some help
figuring out what to do next.  [Tr. 22-23.]

(Docket Item # 16.)

On September 19, 2007, via Express Mail, Mr. Perkins sent
Mr. Embuscado a notice to appear for deposition on September 28,
2007 at the offices of Fross Zelnick Lehrman & Zissu at 866 U.N.
Plaza, First Avenue at 48th Street in Manhattan.  (Exh. C to the
10/29/07 Perkins letter.)  Mr. Perkins’s office is in Cold Spring
in Putnam County, but 48th Street was obviously a convenient
location for Mr. Embuscado, who picks up his mail at East 23rd
Street.  (See Exh. D to the 10/29/07 Perkins letter.)  Exhibit D
is a September 19 cover letter which said:  “If you are unable to
appear on the 28th, please call me as soon as possible, ....”
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On September 21, 2007, I mailed a Memorandum and Order to
Mr. Embuscado.  I explained that I had replaced Judge Fox and
Judge Ellis as the Magistrate Judge for both cases.  In addition,
at ¶ 7, I wrote (with my emphasis now underlined):  

I enclose a copy of my Standing Order for
Discovery Disputes.  The Standing Order sets out my
rules if you have any disputes about discovery.  If the
dispute concerns a deposition that is actually in
progress, you can try to reach me by telephone.  For
any other sort of dispute, you must meet and confer and
try to compromise; if that fails, then you must send me
a single joint letter.  This takes time.  Keep in mind
that I have no power to change Judge McMahon’s deadline
that all discovery, including expert discovery, must be
completed on or before January 31, 2008.

In a letter to me dated October 29, 2007, Mr. Perkins
detailed his efforts to get Mr. Embuscado to comply with my
Standing Order for Discovery Disputes.  He enclosed his 20-page
draft of the required joint letter, which draft he had sent to
Mr. Embuscado ten days earlier.  He also enclosed Exhibits A
through J, which are described in the 20-page draft.

On November 1, 2007, I sent my second Memorandum and Order
to Mr. Embuscado, and I shall now quote from it at length.  The
bold type was in the original; I have now added underlining to
emphasize some additional passages:  

4. ...  It seems clear that Mr. Embuscado has
failed to comply with my September 20 order that “you
must meet and confer and try to compromise” about any
discovery dispute. 

5.  I hereby direct Mr. Embuscado to telephone Mr.
Perkins as soon as possible, starting no later than
November 8, 2007, and to keep calling every 60 minutes
during business hours until he reaches Mr. Perkins, and
then to confer with Mr. Perkins in good faith for at
least 20 minutes concerning the complaints spelled out
in Mr. Perkins’s 20-page letter.  

* * *
7.  I hereby direct Mr. Embuscado to send to Mr.

Perkins, no later than November 8, 2007:

(A) The name and, if known, the address and 
telephone number of each individual likely to have
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information that Mr. Embuscado wishes to use 
to support his claims in either of these two
lawsuits (for each such individual, identify 
the subjects or topics of the information that
he or she is likely to have).

(B) A copy of, or a description by category
and location of, all documents, data compilations, 
and tangible things that (a) are in Mr. Embuscado’s
possession, custody, or control and (b) he wishes
to use to support his claims in either of these
two lawsuits.

This is required by Rule [2]6(a)(1)(A) and (B) of the
Federal Rules of Civil Procedure.

8. I have reviewed Defendant DC Comics’
definitions, instructions, and seven interrogatories
(Exh. G), and I rule that they are proper.  I have
reviewed Mr. Embuscado’s September 12 response (Exh.
H).  As to Interrogatories Nos. 1, 3, 4, 5, 6, and 7,
he asserts that certain phrases are unclear.  I rule
that the Interrogatories are clear, and that his
objections are frivolous.  He complains that
Interrogatories Nos. 2 and 4 did not mention or
classify the “goods.”  These objections are also
frivolous; he obviously knows the classifications of
his own goods, and he must answer using his best
knowledge of the Defendants’ goods.  I direct Mr.
Embuscado to send to Mr. Perkins, no later than
November 8, 2007, complete answers to Interrogatories
Nos. 1 through 7, signed and notarized.

9.  I have reviewed Defendants’ definitions,
instructions, and 27 requests for production of
documents and things (Exh. I).  I rule that they are
all proper, except that I direct the parties to meet
and confer about Requests Nos. 3, 4, 20, and 27.  I
have reviewed Mr. Embuscado’s September 12 response
(Exh. J).  It makes no response to Requests Nos. 1
through 4; as to each of the other Requests, he singles
out a phrase and asserts that it is unclear.  I rule
that each Request is clear, and that his objections are
frivolous.  I direct Mr. Embuscado to send to Mr.
Perkins, no later than November 13, 2007, a copy of
each document in Mr. Embuscado’s possession, custody,
or control that is responsive to any of Requests Nos.
1, 2, 5 through 19, and 21 through 26.  

Case 1:07-cv-04631-CM     Document 12      Filed 01/10/2008     Page 6 of 26



-7-

  10.  On July 13, 2007, Judge McMahon told Mr.
Embuscado that Mr. Perkins “has a right to take your
testimony under oath in his office. ...  The
plaintiff’s deposition will need to be completed by the
end of September.”  (Exh. B, Tr. 15.)  On September 19,
defense counsel served Mr. Embuscado (by Federal
Express) with a Notice of Deposition to appear on
September 28, 2007 at 10:00 a.m. for a deposition at
the office of a law firm in midtown Manhattan (Exh. C),
along with a cover letter (Exh. D) which ended:  “If
you are unable to appear on the 28th, please call me as
soon as possible so that we can schedule a different
date.”  Mr. Embuscado sent a one-page response dated
September 25 (Exh. E); it said that he had already
answered the defendants’ Interrogatories and Request
for Documents, but it did not say whether he would
appear on September 28.  He did not appear (see Exh.
F).  I hereby rule that his failure to appear was a
violation by Mr. Embuscado of Judge McMahon’s July 13
order that his deposition “will need to be completed by
the end of September.”  I will decide later on the full
extent of the sanctions to be imposed for that
violation.  

11.  I hereby direct Mr. Embuscado to appear at
the offices of Fross Zelnick Lehrman & Zissu, 866 U.N.
Plaza, First Avenue at 48th Street, New York, New York
(or any other Manhattan office specified in writing by
defense counsel), for his deposition on November 27,
2007, beginning at 10:00 a.m., ....

* * *

13.  If Mr. Embuscado fails to comply with any of
the directives in this Memorandum and Order, then I
will probably recommend to Judge McMahon that she
dismiss both of these lawsuits. 

 
On November 14, 2007, Mr. Perkins sent a letter to me and to

Mr. Embuscado; it said, in part:

... I write to inform Your Honor that Plaintiff
has failed to comply with the Court’s Order of 
November 1, 2007 (the “Order”).

Pursuant to the Order, Plaintiff was required to
telephone me “as soon as possible, starting no later
than November 8, 2007” and to call every hour until he
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reached me.  I have been reachable on my office
telephone every business day since November 8 and
Plaintiff neither called nor left any telephone
messages.

The Order also required Plaintiff, no later than
November 8, 2007, to send me the information set forth
in Fed. R. Civ. P. [2]6(a)(1)(A) and (B).  Plaintiff
has failed to send the required information.

The Order also required Plaintiff, no later than
November 8, 2007, to send me signed and notarized
responses to Defendants’ Interrogatories 1-7. 
Plaintiff has also failed to comply with this
requirement.

The Order also required Plaintiff, no later than
November 13, 2007, to produce every document in his
possession, custody, or control it is responsive to
Document Requests Nos. 1, 2, 5 through 19, and 21
through 26.  Plaintiff has also failed to comply with
this portion of the Order.

... At this point, in light of Plaintiff’s
pervasive failure to comply with Judge McMahon’s prior
orders (as outlined in my October 29, 2007 letter), 
and his failure to comply with the most recent Order,
Defendants respectfully request that Your Honor
recommend to Judge McMahon that she dismiss the actions
with prejudice.

On November 21, 2007, Mr. Embuscado served and filed a 7-
page Response to my 11/1/07 Memorandum and Order.  This Response
is Docket Item #17, but I am annexing an extra copy of it to this
Report for ready reference.  

Page 1 of the 11/21/07 Response:  Mr. Embuscado says he
supplied defense counsel with 110 pages of “information-
materials” prior to July 13, 2007, and 9 pages on October 3,
2007, and 4 pages on November 14, 2007.  He concedes that he has
provided only some of the information, but he asserts that other
information was “readily available in my Web sites:
dissectionalart.com and compartmentalcomics.com.”

Pages 2-3 of the 11/21/07 Response:  As to defendants’
8/14/07 Interrogatories and Document Requests (Exhs. G and I),
Mr. Embuscado says he had already “answered” those on September
12, 2007.  In reality, his 9/12/07 responses (Exhs. H and J) did
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not give answers, but merely asserted that the interrogatories
and requests were “unclear.”  I rejected those assertions in my
11/1/07 Memorandum and Order.  At pages 2-3, Mr. Embuscado
repeats those assertions; I again reject them.     

Pages 4-7 of the 11/21/07 Response:  As to Mr. Embuscado’s
obligation to appear for his deposition, he complains that the
9/19/07 notice (Exh. C) was sent to him (via Express Mail) only 9
days prior to the original date for deposition.  Yet his 9/25/07
response (Exh. E) did not say that he was unable to appear on
September 28, and he ignored Mr. Perkins’s 9/19/07 cover letter
(Exh. D) which said:  “If you are not able to appear on the 28th,
please call me as soon as possible so that we can schedule a
different date.”  My 11/1/07 Memorandum and Order gave Mr.
Embuscado a second chance, and ample notice, when it said:  “I
hereby direct Mr. Embuscado to appear at the offices of Fross
Zelnick Lehrman & Zissu, 866 U.N. Plaza, First Avenue at 48th
Street, New York, New York (or any other Manhattan office
specified in writing by defense counsel), for his deposition on
November 27, 2007, beginning at 10:00 a.m., ....”  Mr. Embuscado
sent strong signals that he would not appear:  First, he
continued to defy my 11/1/07 order that he telephone Mr. Perkins. 
Second, at page 6 of the 11/21/07 Response, Mr. Embuscado writes
that this “Manhattan” office is “clearly confusing” and conflicts
with “Judge McMahon’s July 13 order” (Exh. B, Tr. 14:  “The
lawyer is going to ask you to come to his office”).  Mr.
Embuscado says that the phrase “his office” means only Cold
Spring, New York, and he adds that he “can not violate Hon. Judge
McMahon’s ‘his office.’”       

On November 26, 2007, my law clerk telephoned Mr. Perkins,
who confirmed to her that Mr. Embuscado had still not telephoned
him.  At my direction, my law clerk told Mr. Perkins that he did
not have to waste a second day traveling to Manhattan in the hope
that Mr. Embuscado would appear for deposition.

DISCUSSION

Pending before me is Mr. Perkins’s letter motion dated
November 14, 2007, in which the defendants move for dismissal of
the actions with prejudice.  I am annexing, to this Report, a
copy of that 11/14/07 letter motion.  This letter motion renews
Mr. Perkins’s letter motion dated October 29, 2007 (Docket Item
#18), which enclosed a 20-page draft that invoked Rules 37(b)(2)
and 37(d), and spelled out his good faith efforts to confer with
plaintiff, who refused to confer with him.  I am annexing copies
of those two Rules (showing first the wording that was in effect
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prior to December 1, 2007, and then the wording that is now in
effect after clarifying prose changes).    

The Supreme Court has written:

In our opinion, whether a court has power
to dismiss a complaint because of noncompliance
with a production order depends exclusively 
upon Rule 37, which addresses itself with 
particularity to the consequences of a failure
to make discovery. ...  There is no need to 
resort to Rule 41(b), which appears in that 
part of the Rules concerned with trials and
which lacks such specific references to 
discovery.

Societe Internationale Pour Participations Industrielles et
Commerciales v. Rogers, 357 U.S. 197, 207, 78 S.Ct. 1087, 1093
(1958).  In considering dismissal under either Rule 37 or Rule
41(b), courts look to five factors, none of which is dispositive:

... (1) the duration of the plaintiff’s
failures, (2) whether plaintiff was on notice
that further delays would result in dismissal,
(3) whether the defendants are likely to be
prejudiced by further delays, (4) a balancing 
of the court’s interest in alleviating its
calendar congestion and protecting the party’s
fair chance to be heard, and (5) whether the 
judge has adequately considered the efficacy
of lesser sanctions.  E.g., Lucas v. Miles, 
84 F.3d 532, 535 (2d Cir. 1996).

Graf v. Long Island Railroad Co., 2006 WL 2620525, *3 (E.D.N.Y.
Sept. 13, 2006) (Gershon, J., adopting R&R of Reyes, M.J.).  I
shall now discuss those five factors as they apply to the case at
bar.
 

(1)  The duration of plaintiff’s failures to comply.  Mr.
Embuscado’s failures occurred repeatedly throughout September,
October and November 2007, and they have not been rectified.  He
failed to comply with three court orders:

(a)  Judge McMahon’s July 13, 2007 directives, in
particular:  “I’m directing that the plaintiff’s deposition be
the first deposition to be held. [Tr. 14] ....  The plaintiff’s
deposition will need to be completed by the end of September.
[Tr. 15].”
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(b)  My Memorandum and Order dated September 21, 2007,
in particular:  “I enclose a copy of my Standing Order for
Discovery Disputes.  The Standing Order sets out my rules if you
have any disputes about discovery.  If the dispute concerns a
deposition that is actually in progress, you can try to reach me
by telephone.  For any other sort of dispute, you must meet and
confer and try to compromise; if that fails, then you must send
me a single joint letter.  [¶7, emphasis added.] 

(c)  My Memorandum and Order dated November 1, 2007, in
particular:

5.  I hereby direct Mr. Embuscado to telephone Mr.
Perkins as soon as possible, starting no later than November 8,
2007, and to keep calling every 60 minutes during business hours
until he reaches Mr. Perkins, and then to confer with Mr. Perkins
in good faith for at least 20 minutes concerning the complaints
spelled out in Mr. Perkins’s 20-page letter.

* * *

8.  ....  I direct Mr. Embuscado to send to Mr.
Perkins, no later than November 8, 2007, complete answers to
Interrogatories Nos. 1 through 7, signed and notarized.

9.  ....  I direct Mr. Embuscado to send to Mr.
Perkins, no later than November 13, 2007, a copy of each document
in Mr. Embuscado’s possession, custody, or control that is
responsive to any of Requests Nos. 1, 2, 5 through 19, and 21
through 26.   

* * *

11.  I hereby direct Mr. Embuscado to appear at
the offices of Fross Zelnick Lehrman & Zissu, 866 U.N. Plaza,
First Avenue at 48th Street, New York, New York (or any other
Manhattan office specified in writing by defense counsel), for
his deposition on November 27, 2007, beginning at 10:00 a.m.,....

(2)  Whether plaintiff was on notice that further delays
would result in dismissal.  Defense counsel sent plaintiff a
detailed dismissal motion (20 pages plus Exhibits A through J) on
two occasions:  October 19 and October 29, 2007.  Moreover, I
gave two clear warnings to Mr. Embuscado in my Memorandum and
Order dated November 1, 2007:  “10. .... I hereby rule that his
failure to appear [on September 28] was a violation by Mr.
Embuscado of Judge McMahon’s July 13 order that his deposition
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‘will need to be completed by the end of September.’  I will
decide later on the full extent of the sanctions to be imposed
for that violation.  * * *  13.  If Mr. Embuscado fails to comply
with any of the directives in this Memorandum and Order, then I
will probably recommend to Judge McMahon that she dismiss both of
these lawsuits.”   

Despite those warnings, Mr. Embuscado proceeded to violate
Paragraphs 5, 8, 9 and 11 of my November 1, 2007 order.  

(3)  Whether the defendants are likely to be prejudiced by
further delays.  Mr. Embuscado’s conduct has forced the
defendants to incur substantial legal fees and expenses,
including the expense of the wasted travel of Mr. Perkins and a
stenographer to the September 28 deposition at which plaintiff
failed to attend.  It seems unlikely that Mr. Embuscado would be
willing and able to reimburse the defendants for those fees and
expenses, and it seems likely that the defendants are likely to
be prejudiced by further delays.

(4)  A balancing of calendar congestion and protecting the
party’s fair chance to be heard.  Mr. Perkins gave plaintiff
numerous chances to confer with him about the discovery disputes
and to present plaintiff’s position to me in a single joint
letter as required by my Standing Order for Discovery Disputes. 
Judge McMahon had previously explained to plaintiff his various
obligations to provide information and testimony.  He violated
her order to appear for deposition prior to September 30, but I
then gave him a second chance to give his testimony.  I can
attest that my own calendar congestion has increased because of
the time spent writing my 11/1/07 order, and now writing this
Report. 

(5)  The efficacy of possible lesser sanctions.  I have
considered the possibility of imposing lesser sanctions, such as
one or more of the sanctions listed in Rule 37(b)(2).  I find
that Mr. Embuscado’s failures to comply with the three court
orders were willful and deliberate.  I think that the only
appropriate sanction would be dismissal of both lawsuits, with
prejudice.

CONCLUSION AND RECOMMENDATION

For the reasons set forth above, I recommend that Judge
McMahon (a) grant defendants’ 10/29/07 letter motion for
dismissal (Docket Item #18) and defendants’ 11/14/07 letter
motion for dismissal (Docket Item #19), and (b) dismiss Mr.
Embuscado’s Complaints, with prejudice, in both 07 Civ. 2813 and 
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